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THE DiviSioN OF THE COMMUNITY
DURING DIVORCE PROCEEDINGS

By Nicole Winete, Partner, Bremer Whyte Brown & (’Meara LLP

FEW EVENTS IN LIFE ARE AS STRESSFUL AS DIVORCE. After
vears of emotional, physical and mental mvestment in the mar-
riage, the parties are left to start separate new lives, and divide
up that which was acquired during the course of the marriage.
However, with good legal counsel, and the assistance of quali-
fied experts, such as appraisers and accountants, the parties may
successfully navigate the difficult decisions and procedures
involved in the division of the community assets and debts.

California is a community property state. As such, the trial
court must equally divide the community estate of the parties,
unless a different agreement exists. The parties’ property rights
fall within two categories; separate or community property.
Separate property includes all property owned by the person
before the marriage; property acquired by the person atrer mar-
riage by gift, bequest, devise or descent; and the rents, issues
and profits of such property. Community property is all prop-
erty acquired by a married person, during the marriage, while
living in the State of California.

When a party files for divorce, the first order of business is
the preparation of an exhaustive inventory of all assets and debts
existing at the rime of filing. The mial court will ultimarcly be
called upon to characterize these assets and debts as cither sep-
arate or community property. The characterization of the asscts
can be an extremely adversarial and cxpensive procedure.
Although California Law provides that neither party has an
intercst in the other's separate property, a party may conrribute
sgparate property to the community, and Sor community prop-
crty to the other party as separate. Where a spouse contributes
separate property to the community, and that spouse can iden-
tifv the separate source of the property, that party is entitled to
a reimbursement. A classic example of this is where a spouse has
used his or her scparare property (for example savings acquired
prior o marriage ) for the down pavment on the purchase of a
family residence. However, tracing the source of the funds may
often involve rving to reconstruct financial and other records
from decades back, that may not be readily available. The
importance of parties o a marrage keeping comprehensive
records of all assers and liabilities from both before and during
the marriage cannot be under estimated, whether or not divorce
is contemplated.

The trial court sets values to community property using a
fair market value” analysis, representing the sum o which a
willing seller and willing buyer would agree. The parties cach
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present expert opinion on the value of the assers ar issue, and
the court weighs the testimony in making a decision. Where the
value of the asscts ar issue is significant, the importance of
retaining a highly qualified and respected expert cannot be
underestimared.

More difficult assets to evaluate in the division process are
long term assets such as pensions and insurance. California law
presumes that righes acquired in a pension and for retirement
plan during the marriage are  community property. California
case law also provides a formula by which an actuary may allo-
cate in a mixed retirement plan the separate and community
portions.  Once again, retention of a highly qualified expert
is essential,

Insurance policies also must be carefully evaluated. First the
court determines whether the insurance policy is a whole life or
term life policy.
based upon the cash surrender value of the policy at the time of
trial. Term life insurance, on the other hand, may or may not

The value of whole lite insurance is valued

be characterized as a community asser.  Some courts take the
position that term life insurance has a present value, whercas
other courts take the opposite view.

The trial court must also divide the community debrt, by first
distinguishing scparate debt from community debt, and then
equally dividing the communiry debr. The division of the debts
and rthe law perraining 1o this area has the propensity to cause
great resentment among the partics,
that the community is liable for all debt acquired by either
spouse before or during the marriage, regardless of whether or
not a spouse had management and /or control over the proper-
tv, and regardless of whether or not anc or both of the spouses

California law provides

arc parties to the debr or to a judgment resulting from the debt.
Thercfore, it matrers not that the debr was incurred by one
party unknown to the other, The parties are equally responsible,
With the guidance of a skilled legal practiioner and compe-
tent cxperts, the parties may successfully obrain a division of the
community estate, and look forward to starting their new lives
as single individuals, ©T
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