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TIPS FOR DEALING WITH LITIGATION:
KNOWING WHEN AND WHEN NOT TO SUE

By Jeremy 8. Jobwson

I waAS LISTENING TO A POPULAR TALK RADIO SHOW and the
host, a practicing attorney, was attempring to provide his andi-
ence with “marginal legal advice.” One caller contacted the
show to inquire about a dispute she had with a women's cloth-
ing retailer. She explained that the retailer had failed to provide
her with a refund of approximately $32 for an item she ordered
and rerurned through the retailer's mail order catalog. She
asked the host whether she had a case. Noting thar the caller
had probably waited over an hour to receive his advice, the host
indicated thar it was probably not worth any more of the
caller's time to pursue the matter as the potential recovery of
532 was so small thar the benefit of filing a small claims action
would be outweighed by the hassles associated with doing so.

After listening to this conversation, I realized that T have
had numercus similar conversations with my own clients, albeit
on a much larger scale. While the caller seemed to have a valid
and winnable case against the retailer, the time and energy
required to pursue lidgation to recover $32 did not warrant
any further effort. Her situation is illustrative of the cost-ben-
efit analysis every potential plaintff must perform prior o
deciding to seek legal redress of a wrong, or even defending
against a suit. Before getting entangled in a protracted and
srressful lawsuir, vou have o be honest with vourself, as well as
vour lawver, and evaluate the situation to make sure your claim
is worth the inevitable financial and personal disruption a law-
suit will bring.

Most lawvyers bill their clients by the hour for time spent
waorking on a lawsuit. The more complex the case is, the more
time vour attorney will spend working on it, and the higher
your bill will be. If vou find yourself at the point where you are
consulting a lawyer regarding possible representation in a dis-
pute, be sure to ask for a budget, estimating the fees vou may
expect to incur throughour the stages of that representation.

While it*s difficult for an attorney to predict exactly how
contentious a given matter will be during an initial client meet-
ing—and thus how high the legal fees will go—they should be
able to provide vou with a ballpark figure of fees you are likely
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to incur, at least through the initial stages of the litigation. T
should help vou perform the cost-benefic analysis needed 1
derermine if it would be wise o move forward., This sam
analysis can and should be done when there is a potential law
suit against vou. If there is some merit to the claim against vou
consider resolving the matter carly on, even it the result see
unjust. Clecasionally, there are efficiencies in resolving the
ter carly on and prior to an actual lawsuit. _
Dia not be fooled by the idea that your attorney will,f
doing all of the work, There is considerable work to be don
by the client in most cases. Usually, formal questions {ea
“discovery™) are sent to the parties by one another. Althog
the attorney assists, the response must be provided by th
client. There is substantial time associated with the collectig
of documents, meeting with counsel, and providing depo
testimony in the case. Consider these when discussing the cas
with vour attorncy. 3
Due to the cost and tme associared with even the s
of legal disputes, cttorts to resolve a potental lawsuir bef
any complaint is filed should be explored and pursued to th
fullest extent. Even when a complaint has been filed, '
percent of civil cases are resolved before trial. )
The earlier vou can reach an informal resolution of your d
pute, the more vou will be able to spare yourself the sub
tial time and expense associated with lirigation, A good ._l.-_.,._;.
ney will be able to assist yvou with recommendations on
best effectuate a pre-litigation resolution of your ca
However, some matters are not prone to early resoluti
going through the lidgation process becomes a necessary
Be sure to weigh the costs and benefits associated with
vour lawsuir, or vou mayv discover the satis-
faction of winning your case is overshadowed
by the time, energy and money expended to
get there. BT
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